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Memorandum No. 28 {1960)

Subject: Study No., 32 - Arbitration

Attached to this memo as Exhibit I is Mr. Kagel's proposed statute.
Attached as Exhibit II is a statute drafted to effectuate the Commission's
tentative decisions. BExhibit IIT consists of comments on the statute
which was drafted to express the Conmission's tentative conclusions ard a
comparison of the statute with Mr. Kagel's recommendations. This has heen
prepared so that the Commission may discuss these magtters with Mr. Kagel
before any final conclusions are reached.

Respectfully submitted,

Joseph B. Harvey
Asslstant Executlve Secretary




h

S

(32) EXHIBIT I 1/4/60

FROPOSED REVISION OF THE CALYFCRNIA ABRBITRATICH
SPATUTE (APRIL 1960): KAGEL

{All sections in Ccde of Civil Procedure)

The pecple of the State of Califcania do enact as follows:

SECTION 1. Section 1280 of the Code of Civil Procedure is amended
to reesd:

1280. (a) An egreement to settle by arbitration any existing contro-
versy or any controversy thereafter arising between the parties is valdd,
enforceable and irrevocable, save upon such grounds as exist at law or 1n
equity for the revocation of any contract.

(b) "Agreement" as used in this title includes oral and written
agreements to arbitrate and includes collective bargaining agreements
providing for arbitration.

(¢} "Controversy" as used in this title means any claim by one of
the parties to the agreement against the other, or any question arising
betueen the parties whether such questlon is cme of law or of fact.

{d) Unless otherwise therein provided, agreements providing for valua-
ticns, appraibals and other similar proceedings arc subject to this title.

(e) Common law arbitration is sbolished.
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S8EC. 2. Section 1281 of said Code is repealed.

SEC. 3. Section 1262 of sald Code is amended to read:

1282. (a) On motion of a party made pursuent to Section 11 hereof
alleging the existence and breach of an agreement to arbitrate, the court
shail order arbitration if it finds that such an egreement exists, and
has been breached unless it finds that the right to arbitrate has been
waived by the aoving party.

(b) The only issuss that may be raised on a motion to compel arbitra-
tion are whether there exists an agreement to arbitrate, whether the
agreement has been breached, and vhether the moving party hes waived
arbitration.

(c) An order for arbitration shall not be refused on the sole
ground that the claim in issue lacks substantive merit.

{3) When & civil action involves an issue alleged to be referable
to arbitration, a party may, within the time provided to answer following
the service on him of the pleading in which the issue is raised, move
that the court stay such action. The court shall grant a steay if an
order compelling arbitration has been issued or a motion for such an

crder has Yeen made prior tc the motion for a stay.

SEC. k., Section 1283 of said Code is amended to read:

1283. (a) An arbitrator selected jointly by the parties, or by the
court when the parties jointly are unable to do so, is a neutral-arbitrator.
An srbitrator selected by a party, or the court, to represent a party on a

board of arbitrators is a party-arbitrator. "Arbitrator,” as used in this



title, refers both to neutral-arbitrators and party-srbitrators.

(bp) If, in the agreement to arbitrate, provision be made for & method
of neming or appointing an arbitrator, such method shall be followed. If no
method be provided therein, or if a method be provided and for any reason
there is no arbitrator willing and sble to attend or fulfill his duties,
then, upon motion filed pursuent to Secticn 1l by either party to the
agreement, the court shall appeint an arbitrator who shall act under the
sgreement with the same force and effect as if he had been specifically
named therein. Unless otherwise provided in the agreement, the arbitration
shall be by & single arbitrator.

{¢) When a court has deen reguested to appoint & neutral-arbitrator
the court shall nominate five persons from lists of qualified persons
supplied by any of the perties, by recognized governmental agencies, or
by private impertial associations concerned with arbitretion. The parties
shall within five days of receipt of such list from the court jointly
select a single person by agreement or lot from such 1list, who shall serve

as the court-appointed arbitrator, If the parties fail to select an

arbitrator within the five-day period, the court shall eppoint the arbitretor

from its 1iat.

SEC. 5. Section 1284 of said Code is amended to read:

128k, When there is more than one arbitrator the powers of the
arbitrators may be exercised by a majority of them umless otherwise provided
in the agreement, if reasonable notice of all proceedings has been given to

all arbitrators.



)

()

-

SEC. 6. Bection 1285 of said Code is amended to read:
1285. (a) Unless otherwise provided by the agreement:

(1) The peutral-arbitrator sbhall appoint a time and place for the
hearing and unless otherwise mutuaslly agreed +o by the parties he shall
cause notification to the parties to be served personslly or by registered
mail not less than 10 days before the hearing. Appearance at the hearing
waives such notice. The arbitrator mey adjourn the hearing from time to
time a5 necespary, and, on request of a party and for good cause shown,or
upon his own motion may postpone the hearing to a time not later than the
date fixed by the agreement for making the award or, with the consent of
the parties, to a later date.

(2) The parties are entitled to be heard, to present evidence and
{0 cross-examine witnesses appearing at the hearing. Rules of evidence and
rules of judiclal procedure need not be observed so long as the hearing is
fairly conducted.

{3) A neutral-arbitrator may not cbtain informetion, advice, or
other data, from outside the presence of the parties without disclosing
nis intention to do sc to all parties to the arbitration and obtaining
their consent thereto, except that an arbitrator may teke judicial notice
of matters of which a court may take such notice.

{4) If an order directing arbitration has been made pursuant to
Section 3, the arbitretor may hear and determine the controversy upon the
evidence produced notwithstending the failure of a party duly notified to
appear.

(5} Each party shall pay one-half of the arbitrator's total expenses

and fees, together with other expenses deemed necessary by the neutral-
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arbitrator not including counsel, witness fees, or other expenses incurred
by the parties in the conduct of the arbitration. Costs of motions to
confirm, vacate, modify or correct an award, and the proceedings pursuant
thereto, shall be awarded by the court pursuent to Section 1032 of this Code.
(b) A party has the right to be represented by an attorney at any
proceeding under this title, and a waiver of counsel prior to the hearing
is ineffective.
{¢) (1) A neutrel-arbitrator may administer oaths.

{(2) The neutral-arbitrator shall issue subpoenas and subpoenas
duces tecum at the request of any party, or upon his own determination, in
accordance with the provision of Section 1985 of this Code. The process
issued shall extend to all parts of the State and shell be served in
accordance with the provisions of Sections 1957 and 1958 of the Code of
Civil Procedure.

(3) A1) witnesses appearing pursuant to subpoena shall receive
fees, mileage, and expenses in the same amount and under the same circum-
stances as prescribed by law for witnesses in civil actions in a Superlor
Court. Fees, mileage and expenses shall be paid by the perty at whose
request the witness is subpoenaed.

(4) On application of a perty a neutral-arbitrator may issue
subpoenae for attendance at a deposition of & witness who cannot be sub-
peonaed to, or ip unadle to attend the hearing, for use as evidence but
not discovery. The deposition may be taken in the manner end upoa the
terms designated by the neutral-srbitrator. The provisions of this Code
relating to depositions are, insofar as consistent herewith, appliceble

to this subsection.



{5) Disobedience to & subpoena, or a refusal to be sworn, or to
answer as & witness, or to subscribe an affidavit or deposition when
required may be reported by the neutral-arbitrator to the Superior Court
in the county in which the attendance of the witness was reguired. Such
court thereupon has power, upon notice, to order the witness to perform
the omitted act, and any refusal or neglect to comply with such order

mey be punished as & contempt of such couxt.

SEC. 7. Section 1286 of said Code is amended to read:

1286, (a) The award shall be in writing and signed by the arbitrators
concurring therein. It shall include a determinetion of all the issues
submitted to the arbitrator. The arbitrator sball deliver a copy to each
party personally o by registered mail, or ar vrovided in the agreement.

{b) An award shall be made within the time fixed therefor by the
sgreement, or, if not so fixed, within such time as +he court orders on
motion of a party. The parties may extend the time in writing either
before or after the expiration thereof. A party waives the objection that
an award was not made within the time required unless he notifies the
srbitrator of his objection in writing prior to the delivery of the gward
to him.

{c) On application of a party made within 10 days after delivery
of the award to the applicant, the arbitrator may modify or correct the
award upon the grounds set forth in paragraphs (1} and (3) of subsection {a)
of Section 10. Written notice of the application shall be given to all
other parties, stating that they must serve their objections thereto, if

any, within 10 days from the service of such notice. Ko such modificaticn
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or correction may be made more than 25 days after delivery of the award

to the applicant.

SEC. B, Section 1287 of said Code is amended to read:

1287. At any time with 90 days a.ﬁ.er the award is delivered to a
party he may make a motion to the court for an order confirming the award.
The court shall grant such an order unless & timely motion to vacate,
modify or correct the award has been filed. If such motion has been filed,

the court shall procsed os provided in the next two sections.

SEC, 9., Section 1288 of said Code is amended to read:
1288 {a) Upor motion of a party the court shall vacate the sward if
it finpdse:
. the

(1) That/award was procured by corruption, fraud or undue means;

(2) That the arbitretor was corrupt;

(3} That the arbitrator was guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing to hear
evidence pertinent and material to the controversy; or in engaging in other
similer misconduct contrary to the provisions of Section 6, which would
substantially prejudice the rights of the parties who mede the motion;

{k) That the arbitrator exceeded his powers, or so imperfectly
executed them that a mutual, final and definite award, upcn the subject
matter submitted, was not made.

(b) A motion filed under this secticn must be filed within 90 days
after the award is delivered tc the party making the motion, provided that

if the motion is predicated upon corruption, fraud, or undue means, it may
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be flled withir 90 days after auch grounds are known or should have been
knovm.
{c) Vhere an eward is vecated:
{1) The court may in its discretion direct a rehearing before a
new arbitrator if the vacation wes on grounds set forth in Section 9 {2)(1),
(2) or (3). A new arbitrator shall be appointed as provided in Section 4,
(2) With the consent of the parties the court mey in its discretionm,
direct a fehearing before the arbitrator who made the award in e case where
the ground set forth in Section 9 (a){k) was the ground for vacation.
(3) The time within which the agreement requires the award to be
made is applicable to the rehearing and commences from the date of the order.
{d) If the mction to vacate the award is denizd and no motion to

modify or correct the award is pending, the court shall confirm the award.

SEC. 10. Section 1289 of sald Code is amended to reed:

1289, {a) Upon motion of any party to the arbitration made within
30 days after delivery of a copy of the award to the moving party, the court
shall modify or correct the award:

{1) vhere there was an evident miscalculation of figures, or an
evident mistake in the description of any person, thing or propexrty,
referred to in the awerd;

(2) Where the arbitrator has awarded upon a matter not submitied
to him, and the eward may be corrected without affecting the merits of
the decision upon the matters submitted;

{3) Where the award is imperfect in a matier of form, not affecting

the merits of the controversy.
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(b} 1If the motion is granted, the court shall modify and correct the
award so ag to effect its intent, and shall confirm the award as so modi-
fied end corrected. If the motion is denied, the court shall confirm the

award as made.

SEC. 11. Section 1290 of said Code is amended to read:
1290, {a) "Court" as used in this title shall meen the following
superior court:
{1) A motion for en order that the parties proceed to arbitretion,
made pursuant to Section 3, or a motion for the appointment of an arbiltrator,
made pursuant to Section 4, shall be filed in the county wherein any party L
resides or has a place of business or, where the agreement is to be per-
farmed, or, if no party has a residence or plece of business in this State,
and the place of performance is not specified in the agreement in any county |
in this State.
(2) A motion for a stay of an action, made pursuant to Section 3,
shall be made to the court wherein the action is pending,
(3) 4ny motion mede after the commencement of arbitration proceed-
ings shall be made in the county wherein the srbitration is being, or has
been, held.
(v} Written notice of the hearing of any motion authorized by this
title shall be served upon the other parties to the arbitration agreement
or their attorneys 10 days prior to the date set for the hearing.
{¢c} The party moving for an order confirming, vacating, modifying
or correcting an sward shall attach to such motion a copy of each of the

following: the agreement to arbitrete, the name of the arbitrator, each
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written extension of the time, if any, within which to make the award, and
the award.

(d) Any motion filed under the authority of this title shall be heard
in a summary way in the manner provided by law for {the making and hearing

of motions, except as otherwise herein expressly provided.,

SEC, 12. Section 1291 of said Code 15 amended to read:

1261l. Upon the gramting of an order confirming, medifying or correct-
ing an award, judgment shsll be entered in conformity therewith in the court
wherein said motion was filed. The Jjudgment when rendered by the court shall

be docketed ap if it were rendered in an action.

SEC. 13. Section 1293 of said Code is amended to read:

1293. An eppeal may be taken from an order denying a motion to compel
arbitration made under Section 3; an order confirming, medifying, correcting
or vacating an sward; or from a judgment entered upon an award, as from an

crder or Judgment in an action.

SEC. 14. Section 129k is added to said Code to read:

1294. The meking of an agreement providing for arbitration to be had
within this State shall be deemed a consent of the parties thereto to the
Jurisdiction of the court to enforce such agreement by the making of any
crders provided for in this title and by the entering of Judgment on an
award made under the agreement. An agreement made in this State which does
not specify s place for the arbitration to be held shall be considered to

provide for arbitration within this State.

-10-
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Tigtices shall be szyved on an out-of-state party by personal service
on such party, by registered mail sent to the lsst known sddrees of such

party, or in the matmer provided in the agreement.
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(#32) 4/12/60

CALIFORNIA LAW REVISION COMMISSION
School of Law
Stanford, Californis

STATUTE DRAFTED TO EFFECTUATE THE COMMISSION'S
TENTATIVE DECISIONS
relating to

ARBITRATION

NOTE: This is s tentative statute drafted to set out the Commission's

tentative decisions in statutory form for the purpose of discussion., It is

not a recomnmendation of the Law Revision Commission snd the Commission

should not be considered as haeving made s recompendstion on s particular

subject until the final recommendation of the Commission on this subject

has been submitted to the legislature. This material is being distributed

at this time to the Commission and to Mr. Sam Kagel, our eonsultant, and

will be discussed at 'l:.he_aw April meeting of the Commission. This material

is not to be distributed to any other person or used for any other purpose.
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(#32) EXHIBIT II 4/11/60

An act to repeal Title 9 (beginning with Section 1280) of Part 3 of the

Code of Civil Procedure, to add Title 9 (beginning with Section 1280)

to Part 3 of the Code of Civil Procedure, to amend Section 1053 of the

Code of Civil Procedure, to amend Section 3390 of the Civil Code and to

re; eal Section 1730 of the Civil Code, all relating to arbitration.

The people of the State of California do enact as follows:

SECTION 1. Title 9 {beginning with Section 1280) of Part 3 of the Code

of Civil Procedure is hereby repezled.

SEC. 2. Title 9 {beginning with Section 1280) is added to Part 3 of
the Code of Civil Procedure, to read:
TITLE 9. ARBITRATION
1280. (1) An egreement in writing to settle by arbitretion any question

that could be settled by a contract between the parties, whether the guestion

exists at the time of the agreement or arises thereafter, is valid, enforceable

end irrevocable, save upon such grounds as exist at law or in equity for the
revocation of any contract.

(2} An sgreement that a question that could be settled by a contract
between the parties, including but not limited to valuations, appraisals
and similar questions, be determined by one or more neutral persons selected

or to be selected by the parties or their representatives, by an equal number
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of representatives of each of the parties, or by both, is an agreement to

settle such guestion by arbitration within the meaning of this title.

128). (1) An agreement not in writing to settle a question by
arbitration is not enforceable unless an eward has been made pursuant to
such agreement.

(2) An oral or implied agreement to extend the term of an expired
written agreement is an agreement in writing within the meaning of this
title.

{3) A provision that questions arising between the parties shall be
settled by arbitration may be incorporated in s written sgreement by
reference in the same manner that any other provision may be incorporated in
a written agreement by reference.

(4) If a question to be settled by srditration is a claim for the
payment of money only in the amount of $150 or less, the agreement to
arbitrate is unenforceable as to such question under this title unless {a)
an avard has been made pursuant to such agreement or (b) other questions
arising under the agreement as to which the agreement is enforceable under

this title are to be arbitrated concurrently with such elaim.

1282. (1) A party aggrieved by the failure of another to perform an
agreement to arbitrate may, by motion, apply to the superior court for an
order directing that erbitration proceed in the mapner provided in such
agreement. The motion shall allege the existence of an agreement to
arbitrate, the existence of a guestion to be settled by arbitration within
its terms, and the opposing party's refusal to arbitrate.

(2) The court shall order the parties to proceed to arbitration in

I1-2
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accordance with the terms of the agreement unless the opposing party:

(a) denies the existence of the agreement to arbitrate or the existence
of a question to be settled by arbitration within its terms that may be
enforced under this title;

(b} elleges that the right to seek arbitration has been waived by
the moving party, or

(c) alleges any grounds that exist at law or in equity for the
revocation of the agreement.

(3) The court shall proceed to the determination of the issues raised
under subdivision {2) of this section and shall order arbitrstion if found
for the moving party; otherwise, the motion shall be denied.

(4) If the court finds that there are other issues, not subject to
arbitration, that are in litigation between the parties, and the right to
arbitrete is dependent upon a determination of such issues, it may order
that the srbitration be stayed until such determination or until such
earlier time as it shall specify.

{(5) An order for arbitration shall not be refused on the ground that
the guestion in issue lacks merit or bona fides or because any fault or

grounds for the claim sought to be arbitrated have not been shown.

1283. (1) Upon motion, the superior court mey stay an arbitration
proceeding commenced or threatened upon a showing that would be sufficient
to cause the court to delay arbitration or to deny a motion to order
arbitration under Section 1282.

{2) An action or proceeding involving an issue subject to arbitration

shall be stayed by the court in which the action or proceeding is pending,

but only if an order for arbitration or & motion therefor has beern made under
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Seetion 1282, 1If the issue is severable, the sfay may be with respect

thereto only.

1284. (1) If the arbitration agreement provides a method of appoint-
ment of arbitrators or an umpire or both, such methecd shall be followed.
In the absence thereof, or if the agreed method fails or for any reason
cannot be followed, or when an erbitrator appointed fails or is unsble to
act and his successor has not been appointed, the superior court, on motion
of e party, shall appoint one or more arbitrators. An arbitrator so
appointed has all the powers of one named in the arbitration agreement.
Unless otherwise provided in the arbitration agreement, the arbitration
shall be by a single arbitrator.

(2) An arbitrator selected Jointly by the parties or their representa~-
tives or appointed by the court when the parties or their representatives

Jointly are unable to do so is a neutrsl arbitrator.

1285. Unless otherwise provided in the agreement:

(l) The powers and duties of the arbitrators rzy be exercised by a
mejority of them if reasonable notice of all proceedings hes been given to
all arbitrators.

(2) If there is more than one neutral arbitrator, the powers and
duties of a neutral arbitrator mey be exercised by a majority of the neutral
arbitrators; and if there is no neutral arbitrator, the powers and duties

of a neutral arbitrstor mesy be exercised by & majority of the arbitrators.

1286. Unless otherwise provided in the agreement:
(1) The peutral arbitretor shall appoint s time and place for the

hearing and cause notification to the parties and to the arbitrators to be
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served personally or by registered mail not less than five days before the
hearing. Appearance at the hearing waives notice. The neutral arbitrator
mey adjourn the hearing from time to time as necessary and, on request of a
party and for good cause, or upon his own determination, mey postpone the
hearing to a time not later than the date fixed by the agreement for making
the award unless the parties consent to a later date.

(2) The neutral arbitrator shall preside at the hearing, rule on
the admission and exclusion of evidence and on guestions of hearing
procedure, and shall exercise all powers relating to the conduct of the
hearing. BRules of evidence and rules of judicial procedure need not be
observed.

(3) The parties are entitled to be heard, to present evidence material
to the question to be decided and to cross-examine witnesses appearing at
the hearing.

(4) The srbitrators may hear and determine the questions presented
upon the evidence produced notwithstanding the failure of a party duly
netified to appear.

(5) An arbitrator who did not hear the evidence presented by the
parties may not vote on the award.

(6) If, during the course of the hearing, an arbitrator for any
reason ceases to act, the remaining neutral arbitrator or neutral arbitrators

may contioue with the hearing and determination of the questions submitted.

1287. A party has the right to be represented by an attorney at any
proceeding or hearing under this title. A waiver thereof prior to the

proceeding or hearing is ineffective.
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1288. (1) Upon applicetion of & party or upon his own determination
the neutral arbitrator shall issue subpenas for the attendance of witnesses
and subpenas duces tecum for the production of books, records, documents,
and other evidence in accordance with Chapter 2 (beginning with Section 1985)
of Title 3 of Part 4 of this code.

(2) The neutral arbitrator msy administer oaths to witnesses.

(3) On application of a party and for use as evidence and not for
discovery, the neutral arbitrator may order the deposition of a witness who
cannot be subpensed or is unable to attend the hearing to be taken in the
mammer prescribed by law for the taking of depositions in civil actions.
Where the witness resides outside the State and the neutral arbitrator has
ordered the taking of his testimony by deposition, the neutral arbitrator
shall obtain an order of court to that effect by filing a petition therefor
in the superior court.

(4) All witnesses appearing pursuant to subpens, other than the
parties, shall receive fees and mileage in the same amount and under the
same circumstances as prescribed by law for witnesses in civil actions in
superior court. The Tees and mileage expenses shall be paid by the party
at whose request the witness is subpenaed. The fees and mileage expenses
of a witness subpensed upon the determination of the neutral arbitrator shall
be paid for in the manner provided for the payment of the arbitrator's

expenses.

1289. (1) The award shall be in writing and signed by the arbitrators
concurring therein. It shall include a determination of all of the questions
submitted to the arbitrators. The neutral arbitrator shall deliver a copy
to each party personally or by registered meil or as provided i£ the

agreement.
11-6



(2) The award shall be made within the time fixed therefor by the
agreement, or, if not s0 fixed, within such time as the superior court
orders on motion of a party. The parties may extend the time in writing
either before or after the expiration thereof. A psrty waives the objection
that an award was not made within the time required unless he notifies the

arbitrators of his objection prior to the delivery of the award to him.

1290. On epplication of & perty made within ten days after delivery
of the award to the applicent, if the award has not been entered as a judgment,
the arbitrators may modify or correct the award upon the grounds set forth
in subdivisions (1) and (3) of Section 1294. Written notice of the applica-
tion shall be given to all other parties, stating that they must serve their
objections thereto, if any, within ten days from the service of such notice.
Ko such modification or correction mey be made more than 25 days sfter delivery

of the award to the applicant.

1291. Unless otherwise provided in the sgreement to arbitrate, each
party shall pey one-half of the neutral arbitrator's expenses and fees,
together with other expenses incurred in the conduct of the arbitration, not
including counsel fees or witness fees or other expenses incurred by the

parties.

1292. (1) If no notice of en application or motion to modify, correct
or vacate an award has been ser#ed by any of the parties to the arbitration,
and if no order staying the entry of the award as a judgment has been made,
not less than ten days after service of notice of intention to do s0 upon
all of the other parties and not more than one year after the delivery of

the award to him, a party may file the award with the clerk of the superior
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court. The clerk shall enter the award ss 1f it were & judgment in an
action. J

(2) An award entered as a judgment has the effect of a judgment in a
eivil action and may be enforced as any other judgment or decree. If the
award is upon & question that could be made the subject of a binding
contract between the parties subject to the approvel of & court, the award
shall be given effect by such court in the same manner apd to the same
extent as & contract between the parties.

{(3) Unless an award is entered as a judgment, it is void for any

purpose.

1293. (1) Upon motion of a party, the superior court shall vacate
an awerd where:

(a) The award was procured by corruption, fraud or other undue means;

(b) There was evident partiality by an arbitrator appointed as a
neutral or corruption in any of the arbitrators or misconduct prejudicing
the rights of any party;

(¢c) The arbitrstors exceeded thelr powers;

(d) The arbitrators refused to postpone the hearing upou sufficient
cause being shown therefor or refused to hear evidence material to the
controversy or otherwise so conducted the hearing, contrary to the provisions
of Section 1286, as to prejudice substantially the rights of & party; or

{e) There was no arbitration egreement or guestion to be settled by
arbitration within the terms of the arbitration agreement and the issue
was not adversely determined in proceedings under Sections 1282 or 1283 and

the party did not participate in the arbitration hearing without raising
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the cbjection.

{2) A motion under this section shall be made within ninety days
after delivery of a copy of the award to the moving party and before the
award has been entered as a judgment, except that, if the motion is
predicated upon corruption, fraud or other undue means, It shall be made
within ninety days after such grounds are known or should have been known.

(3) In vecating the award on grounds other than stated in subdivision
(1)(e)} of this section the court may order e rehearing before new
arbitrators chosen as provided in the agreement, or in the sbsence thereof,
by the court in accordance with Section 1284, or if the award 1s vacated
on grounds set forth in subdivisions (1)(ec) or (1)(d) of this section the
court may order & rehearing before the arbitrators who mede the award or
their successors appointed in accordance with Section 128L. The time
within which the agreement reguires the awerd to be made is applicable to

the rehearing end commences from the date of the order.

1294%. {1) Upon motion of any party to the arbitretion made within
ninety dsys after the delivery of a copy of the award to such party and
before the award has been entered as a judgment, the superior court shall
modify or correct the award where:

(a) There was an evident miscalculation of figures or an evident
mistake in the description of any person, thing or property referred to
in the eward;

(b} The arbitrators have awarded upon a matier not submitted to
them and the award mey be corrected without affecting the merits of the

decision upon the issues submitted; or
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(c) The award is imperfect in a metter of form, not affecting the
merits of the controversy.

(2) If the motion is granted, the court shall meodify and correct the
award so as to effect its intent and shall order the clerk to enter the

award as so modified and corrected as a Judgment of the court.

1295. (1) The superior court may meke en order steying the entry
of an award as a Judgment to permit a party to make an application or
motion to modify, correct or vecate the award.

{(2) 1If the court denies s motion to modify, correct or vacate an

award, the court shall order the clerk to enter the award as & judgment.

1296, (1) 1If the issue referable to arbitration under the alleged
agreement is Involved in an action or proceeding pending in a superior
court, the motlon to compel arbitration shall be mede therein. Otherwise,
the motion shall be made in accordance with subdivision (3).

{2) A motion to stay a pending action or proceeding under subdivision
(2) of Section 1283 shall be mede in the court in which the action or
proceeding is pending.

(3) Subject to subdivisions (1) and (2) an initisl metion shell be
made in the superior court of the county in which the agreement provides the
arbitration hesring shall be held or, if the hearing has been held, in the
couaty in which it was held. Otherwise, an initial motion shall be made
in the superior court of the county where the adverse party resides or has
e place of business or, if he has no residence or place of buslness in this
state, in the superior court of any county. All subsequent motions shall
be made in the court hearing the initlial motion unless the court otherwise
directs.
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(%) Por the purpose of this section the filing of an award for
entry as a Judgment shall be deemed to be the making of a motion for an

order.

1297. (1) Except as otherwise provided, & motion under this title
shall be heard in the manner and upon the notice provided by law for the
meking and hearing of motions. Unless the parties have agreed otherwise,
notice of an Iinitial motion for an order shall be served in the manper
provided by law for the service of s sumwons in an sction. Unless the
parties have agreed otherwise, if no previous motion bas been made, notice
of intention to file an award for entry as a Judgment shell be served in
the manner provided by law for the service of a summons in an action.

(2) The party moving for an order vacating, modifying or correcting
an award shell attach to such motion a copy of each of the following:

(a) The sgreement to arbitrate.

{b) The namee of the arbitrators.

{c) BEach written extension of the time, if any, within which to meke
the award.

(&) The award.

(3) The court shell sward costs upon any judicial proceeding under
this title as provided in Chapter 6 (beginning with Section 1021) of Title

14 of Part 2 of this code.

1298. (1) An appeal may be taken from:

(2) An order denying = motion to compel arbitration made under
Section 1282.

(b} An order granting a motion to stay arbitration made under Secticn

1263.
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(:: (¢} An order modifying or correcting an award.
() An order vacating an award without directing a rehearing.
{e) A judgment entered pursuant to this title.
(2) The appeal shall be taken in the manner and to the same extent

as from orders or judgments in s civil action,

SEC. 3. ©Section 1053 of the Code of Civil Procedure is amended to
read:
1053. When there are three referees [s-er-three-arbitratorsy] all

must meet, but two of them may do any act which might be done by all,

SEC. 4, Section 3390 of the Civil Code is amended to read:
3350, The following obligations cannot be specifically enforced:
e 1. An obligation to render perscnal service;

2. An obligstion to employ ancther in personal service;

3. [An-agreement-to-cubmit-a-eontreversy-so-arbitratien; ]

[Uv] An agreement to perform an act which the party has not power
lawfully to perform when required to do so;

{5¢] 4. An agreement to procure the act or consent of the wife of
the contracting party, or of any other third person; or

[6+] 5. 4An agreement, the terms of which are not sufficiently

certain to make the precise act which is to be done clearly ascertainsble.

SEC. 5. BSection 1730 of the Civil Code is hereby repealed.
[1730v--Bale-nrt-a-vuduations—-ti)--Where-shere- $a-a-eontinet-40

gedi«ar-a-sate-af-paads-at-a-price-pr-on-terms-+o-be-fined-hy-a-shird

(N
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PergonRy~and-guch-ihivd-persony-withoni-fanlt-of-the-gediler-ar-the
buyery-cannot-or-does-nes-fix-the-price-or-terme; ~she-eontrach-
sr-the-spie~ig-thereby-avoideds -but-if-the-grods-or-aay-pars
thereof-have-been-delivered-so-and-approprinted-by-the-buyer-he
mus%-pay—a—re&sanable-priee—%heéeferv
{2)--Where-such-shird-perenn-$s-prevented-fron-Fixtns-the
priee-or-terms-by-fauls-ef-the-seller-ar-the-buyery -the-party
ne%-in-fauli-say- have-sueh-remedies-agatnss-he-parsy-in-fants

as~are-sliewed-by- chapberg-I¥-and-Y-of-this-aetx |
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32 4/12/60
EXHIBIT ITI

COMMENT ON DRAFT ARBITRATION STATUTE

SECTION 1., The draft proposed here repeals the existing title om
arbliration and substitutes another for it. Because little of the existing
language is retained and the subject matter of the proposed sections does
not correspond with subject matter of the similarly numbered existing
sections, it is easier to repeal the existing law and enact a substitute
than it is to attempt to amend the existing sections by strike out and
underline.

SEC. 2.

1280. (1) This section carries out the Commission's determination to
enforce arbitration agreements relating to any question that could be made
the subject of a binding contract between the parties. The langusge, thaet
such contracts are "valid, enforcesble and irrevocable save upon such grounds
as exist at law or in equity for the revocation of any contract," is out of
the existing California ststute, In this draft, an attempt was made to
avoid such words as "dispute” or "controversy” as the courts have tended to
construe these terms very narrowly in the past in order to avoid applying
arbitration statutes. The object of this section is as recommended by the
consultant. Appraisals and valuations are mentioned in subdivision (2);
however, labor contracts and common law arbitration are not mentioned as
the consultant recommended.

(2) This subdivision defines what arbitration is, and thus distinguishes
the agreements enforceable under this title from other similar agreements
that the t;tle is not readily applicable to, such as agreements to perform
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to the satisfaction of an architect, engineer, or scme cother representative
of one of the parties.

1281, {1) This is an expression of the Commission's action that oral
arbitration agreements should be unenforcesble until an award is mede. The
consultant recommended that orsl agreements be enforced in the same manner

as written contraciz. -

{2) This refiects a decision of the Commission to enforce oral or
implied agreements to extend the term of expired written agreements.

(3) This contains the Cormission's action that words of art are not to
be required in incorporating arbitration provisions by reference.

(4) The policy embodied in this subdivision has not been passed on by
the Commission. It is ineluded in the statute to present the policy decision
to the Commission. It's pwrpose is to preclude the use of an arbitration
clause as an instrument of oppressicn. BSuch clauses inserted into form
contracts for the purchase of small appliences' might deprive buyers {often
uninformed housewives) of eny effective remedy, for the cost of arbitrating
a grievance under the contract would exceed the amount that could be
recovered. This subdivision would preserve the right to request relief in
s small claims court.

1282. (1) The first sentence is taken from the present Californis
act., It has been amended though to conform to the consultant's recommenda-
tion that all applications to the court be called "motions”, Certain
unecessary verbiage in the present statute has been cmitted. The second
sentence contains the Commission'!s recommendation that the statute specify

the necessary sllegations to be made. It 18 not much different in substance
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than the statute recommended by the consultent, except that it includes the
phrase "the existence of a question to be settled by arbitration within its
terms."

{(2) This subdivision sets forth the defenses that may be ralsed. In
accordance with the Commission's action, fallure to breach the agreement
is not one of them., The statute differs in this respect from the consultant's.
The substance of subdivision (b) is as recommended by the consultant,
Subdivision (c) incorporates the language from Section 1280 that states when
an arbitrstion agreement is unenforcesble.

(3) This provision was taken from Section 2(a) of the Uniform Act and
modified to f£it in with the rest of this section.

(4) 'The substance of this subdivision is from the New York statute
providing for the enforcement of sppraisals and valuations (N.Y. Civ. Frac.
Act § 1340, subdiv. 3) end has been approved by the Commission. It has been
modified to meke it cllear that axbitration mey be delsyed omly if the right to
arbitrate is dependent upon e determination of same other, non-arbitrable,
issue that is in litigation, and only until the determination of the non-
arbitrable issue.

(5) This subdivision ie from the Uniform Act, Section 2(e). The
consultant has recomuended the adoption of = provision of this sort.

1283. The ;provisiéns relating to staye have been placed in one section.

(1) This subdivision contains the Commiesion's declsion in regard to
stays of arbitration proceedings,.

(2) This subdivision is from the Uniform Act, Section 2(d). It has
been modified to reflect the Commission'’s decision that the court in which

the action is pending shall grant the stay, but only if a motion to compel
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arbitration or an crder campelling arbitration has been made under Section
1282, It is similar to the provision recommended by the consultant.

1284, (1)} This subdivision includes portions of the Uniform Act, the
California statute and the consultant's statute, There 1s little difference
in th~ policies involved in any of these statutes. Generally, the form of
the Uniform Act has been followed, with detalls from the cther sources filled
in,

(2) This subdivision defines a "neutral erbitrator.” The definition
is that recommended by the comsultant, except that the words "or their re-
presenteatives” are inserted, for often the neutral is not selected by the
parties but by the partisan srbitrators selected by the parties. As recommended
by the Commission, reference to “party-arbitrator" has been ocmitted. The
procedure for sppointment of a neutral arbitretor by the court that was
recamended by the consultant iz omitted in accordsnce with the Commissionts
action,

1285, (1) This provision is from the consultant's proposed statute.

It has been slightly modified by omitting "When there is more then one
arbitrator" and by adding "and duties."”

(2) This subdivision was put in the draft to take care of the situstions
where there is more than one neutral and where there is no neutral.

1286, (1) This subdivision is from the consultant's statute. The
notice provislion has been changed to 5 days in accordsnce with the Commission's
action,

{2) This provislon includes the Commission recommendation that the
neutral be given the power to preside et the learing and rule on matters of evidence

and procedure. The language has been eed¥md from the Administrative Procedure
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Act, Govermment Code Section 11512, The last sentence was taken from the
consultant’s statute and modified by ocmitting "sc long as the hearing is
Tairly conducted.” This language was regarded as unnecessary as the section
on vacating awards covers attacks on the eward for unfair procedure.

(3) This appears in both the consultant's statute and the Uniform Act,

(4) This subdivision is fram the Uniform Act, Section 5(a). The
consultant has recommended that an order to arbitrate be obtsined as a pre~
requisite to a Gefault awerd.

{5) This is a provision suggested by the Commission,

(6) This has not been passed on by the Commission. It is fram the
Uniform Act, and is presented here so that a decisicn may be made as to
whether it should be included,

Omitted from this section is any reference to obtaining infoxrmation
outside the presence of the parties. The consultant has reccmmended that
such a provision be included,

1287. This is from the Uniform Act. The adoption of & provision of
this nature wes recommended by the consultant.

1288, (1) 1In accordance with the Commission's snd consultant's
recammendaticns, the power to issue subpenas has been given to the neutral
arbitrator. Reference is made to the chapter on production of evidence.
That chapter already contains standerds for the issuance of subpenas duces
tecum, provisions relating to the distance that a witness can be compelled
to travel, procedures for citing a persen for dieobedience if the issuing
officer is not a judge, etc, It seemed advissble, therefore, to refer to
that chepter rather than to attempt to duplicate much of the same material

in the arbitration statute.
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(2) This is from the consultant's statute,

(3) The substance of the first sentence is as recommended by the
consultant. The form of the subdivision, including the second sentence, is
taken from the Adminigtrative Procedure Act, Government Code Section 11511,

{4) The witness fees provision is similsr to that recommended by the
consultant. The added phrase, "other than the parties," is teken from the
Administrative Procedure Act, Sectlon 11510(c). A sentence has been added
to provide for the payment of the fees for a witness subpenaed by the neutral
erbitrator.

1289, (1) This subdivision is as recammended by the consultant, except
that the duty to deliver the award bas been placed here upon the neutral
arbitrator. The section is similar to Uniform Act Section 8,

(2) This, too, 1s as recommended by the consultant and is similar to
Uniform Act Section 8.

1260, The Commission could not agree on the inclusion or exclusion of
& provision of thias nature at the Maych meeting. The section here l1s as
recormended by the comsultant and is similer to Uniform Act, Secticn 9;
however, the phrase "if the award has not been entered as a judgment" has
been included for reasons that will appear when the procedure for filing
awerds with the clerk of the superior court 1s considered. This procedure
was drafted with the idea that all of the efforts to modify, correct or
vacate an awerd shouwld be completed before the award mey be filed as a
judgment (except in the case of fraud). Therefore, the arbitrator should
have no power to modify or correct the award after it has been entered as a
judgment, The porticn of the Uniform Act permitting the arbitrator to "clarify™

the award is omitted.
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1291, The substance of this section is as recommended by the consultant
and the Commission.

1292, This section, together with the remainder of the title on arbitra-
tion, include the provisions for filing an award with the clerk of the
superlor court and entry of the award es a judgment upon such filing. It is
contemplated that all attacks on the award,except for fraud, will be completed
before the filing, As this procedure originated with the Commission et the
March meeting, it has not been considered in the consultant's study and is
rnot conteined in the Uniform Act.

(L) This subdivision provides that, after ten days notice and within
one yzar after delivery of the award to him, a party may file an award with
the clerk, who shall thereupon enter the award as if it were a judgment in an
action, unless an application or motion to vacate, medify or correct the
award has been made,

(2) The first sentence is similar to existing Section 1292 which the
consultant recammends be retmined., The second sentence reflects the decision
of the Commission to extend the arbitration statute to contracts which may
be entered into subject to the approval of a court, such as separation and
property settlement sgreements, agreements determining the distribution of
estates, etc.

(3) This reflects the Commission's decision that en award must become
void unless it 1s filed es provided by the statute within one year from
delivery, This is contrary to the recommendation of the consultant, is
contrary to the Uniform Act, is probably contrary to existing California law
and is contrary to the United States Arbitration Act.

The Uniform Act has no limit on the time withinh'which a motion to confirm
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an avard may be made. The United States Act has a one year time limit, but
this merely cuts off the right to use the summery procedures created by the
Act, After the year elapsed, s person mey sue on the award as if it were a

part of the basic contract as at common law, (Kentucky River Mills v. Jackson

(6 cir. 1953), 206 F.2d 111, cert. den. {1953) 346 U.S. 887.)

It appears likely that the California courts would follow the federal
rule. There is no case in California directly in point. However, Aurandt v.
Hire, 175 A.C.A, 806 (1959), is analogous. The court hed befovre it in that
cas? an award which could not be confirmed under the Californis arbitration
Jaws, not for lapse of time, dbut because the arbitration award was not made
in California (although the evidence was taken in California)., The trial
cort vacated the award and denied a motion to confirm. The appellate court
pointed out that the genersl rule is that a foreign award will generally be
enforced as a contract. Therefore, it would be unfair to the plaintiff to
deny confirmation and order the award vacated merely because the award was
not made in the state and thereby prejudice his right to bring an action on
the award either in this state or elesewhere. The court thereupon reversed
the order denying confirmation of the award and directed thet the petiticn
for confirmation be dismissed, and reversed the order vacating the awerd in
its entirety. Thus, it sppears that the Californis courts are willing to
permit an action on an award that for some reason is not subject to confirma-
tion under the arbitration lews.

In view of this situation, this subdivision will have some of the follow-
ing results: It will render null and void arbitration awards so far as
California courts are concerned after e yeer. This may cause some hardship,
for "if parties accept and abide by an award there is no need for further
Judicial procedure. And ordinerily such procedure is not initiated unless it
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be the desire of a party that an official record of confirmaetion and judgment

be made," (Wetsel v. Garibaldi, 159 C.A.2d 4, 11 {1958).) If the award

requires actions by the parties extending over a period of & year, judicial
intervention for enforcement of the award may not be required until after the
award has become void. Then a plaintiff who wants relief against a defendant
over whom jurisdiction can be obtained in s Uniform Act state is fortunate.
He wlll be able to have his award confirmed in such state as a judgment, and
then return to California to sue on the judgment., Alsoc fortunate will be the
pleintiff who can discover that his contract relates to interstate commerce,
for he will be able to sue on the sward in a federal court, and if he obtains
a judgment, will be able to sue on the judgment in California. Put the
California plaintiff whose award is against a person within the jurisdiction
of only the California courts will have to resort to arbitration all over
again, If there has been a determination of the amount to be paid under a
Jease, or i1f there has been scme other determinastion requiring actions to

be taken extending over a pericd of time, the hardship may be guite severe

if the second arbitrator mskes a different decision than the first.

It 1s difficult to see the public policy which requires that ewards
become void if they are not filed as permitted by the statute. It seems to
be a reflection of the old common law attitude that axbitration is somehow
undesirsble., This attitude has been eriticized with the following words:

"It is surely a singular view of Juridical sanctity which reasons that,
because the Legislature has made g court, therefore everybody muet go to the

court," (Hough, J. in U.S. Asphalt Refining Co, v. Trinidad Lake Petroleum

Co., 222 Fed, 1006, 1009-1010 (S.D.N.Y. 1915).) At common lew this attitude

resulied in a refusal to specifically enforce an arbitration agreement, but
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at least the award was enforced as the contract of the rarties. Under the
present proposal, the arbitration agreement is enforceable, but the award
doesn't even rise to the dignity of an oral contract. Oral contracts are
enforced until two years after breach even though there is a total absence of
writing. Here, the award will become vold afier one year after it is made
regardless of the fact that it is in writing, and regerdless of the fact that
the parties may have agreed in writing thet the written award was to form
part of their contract.

1293, This is Section 12 of the Uniform Act as recommended by the
Commission. It has been modified to a certain extent to conform with the
remainder of this proposed statute, The consultant recommended the existing
California section, but also recommended that the last sentence of this secticn
be included therein.

1294, This section is substantially as reccmmended by the consultant
and as contained in both the Uniform Act and the existing California statute.
It has been modified to correspond with the filing procedure. The notice
provided 1s 90 days. The consultant recammended 30.

1295, (1) This section was crested to permit & party that has been
notified that an award will be filed to obtain s stay wntil he can present a
motion to modify, correct or vacate after proper notice. The idea comes from
the former California arbitration statute which provided for a stay of entry
of judgment if the submission had been made a rule of court.

(2) This was put in the statute to conform to the ides contained in the
Uniform Act and recommended by the coneultant that e denisl of a motion %o
vacate, modify or correct an award should automatically result in the entry of

the sward ae a judgment.
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1296, This is the venue section. It was teken from the Uniform Act.
The consultant has recommended a different scheme which follows the existing
Celifornia ststute. The Commission has not considered the matter as yet. The
principal difference between the Uniform Act system and the California scheme
is that the Uniform Act picks & court to have jurisdiction over the criginal
Judicial actlon and then confers jurisdiction upon that court over ell subse-
quent judicial acticns growing cut of the particular arbitretion proceeding,
while the California statute confers jurisdiction on different courts upon a
determination of which one would be most conveniently located to hear the
particular kind of motion.

(1) This subdivision was taken from Section 2(c) of the Uniform Act.
It was placed here becsuse it seemed desirsble to place all venue provisions
in a singlie section,

(2) This subdivision places in the venue section the Commission’s
decision that motions to stay actions are to be made in the court where the
action 1s pending. The consultant has recommended the substance of this
subdivision,

(3) This subdivision was taken from Section 18 of the Uniform Act.

It has been slightly modified to fit into this tentative statutory scheme,
but carries out the idea that & single court is to have jurisdiction of
all enforcement procedures unless it otherwise directs.

(k) This subdivision was included to make clear that venue for filing
an award as a judgment is the same as venue for making a motion. Construed
with subdivision (3), this subdivision is intended to provide that motions
subsequent to service.of notice of intention to file should be made in the

court where the award 1s to be filed.
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1297. (1) This subdivision is taken from Section 16 of the Uniform
Act, The last sentence was added to take care of the filing problem created
by our new procedure. The consultant has reccrmended a hearing procedure
similar to that provided here, but has recommended 10 days notice on all
motions,.

(2) This subdivision is substantially as recommended by the consultant
and as contained in the present California statute. The reference to motions
to confirm that is in the consultant's recommended statute has been omitted
40 camply with the Commission!s decision to abandon confirmation proceedings.

{3) The substance of this subdivision was recommended by the consultent.

1298, This section is taken from Section 19 of the Uniform Act. It
differs in substance from the section on appeals recommended by the consultant
in that this subdivision provides for an appeal from an order vacating an
award only if a rehearing is not ordered while the consultant's recommendation
is thet any order vacating en award is appealable. The consultent's
recommendation iz in accordance with the existing Cslifornia statute.

SECTION 3 and SECTION L. These sections amend certain sectiong of the

Civil Code and Code of Civil Procedure which relate to arbitration. The
emendments delete certain provisions which are superseded by the arbitration
statute.

SECTION 5. This section repesls a section of the Uniform Sales Act that
provides that a sales contract is avoided if a veluation fails without fault
of the partles. This is repealed because asppraisal and valuation agreements

will be enforcesble under this statute.
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(32) L/L/60

PROPOSED REVISION COF THE CALTFCRNIA ARBITRATIOCH
SPATUTE (AFRIL 1960): KAGEL

(A1l sectioms in Ccde of Civil Procedure)

Thegg_algoftheﬂtatecfﬂalifmaomctasfonows:

SECTION 1. Section 1280 of the Code of Civil Procedure is amended
to reed:

1280. (a) An egreement to settle by arbitration emy existing contro-
versy or any controversy thereafter esrising between the parties is valid,
enforceable and irvevocable, save upon lsuch grounds as exist at law or in
equity for the revocatlon of any contract.

(b) “Agreement" as used in this title includes cral and written
agreements to arbitrate and includes collective bargeining agreements
providing for arbitratiom.

{c) "Controversy" as used in this title meens any claim by one of
the parties to the agreement against the other, or any question erising
between the parties whether such question is one of lav or of fact.

(1) Unless othervise therein provided, agreements providing for valua-
tions, appraisals and other similor proceedings are subject to this title.

{e) Common laxr arbitration is abolished.
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SEC. 2. Section 1281 of said Code is repealed.

SEC. 3. Section 1282 of said Code is amended to read:

1282, (a)} On motion of a party made pursuant to Section 11 hereof
alleging the existence and breech of an agreement to arbitrate, the court
shall order arbitration if it finds that such an agreement exists, and
has been breached unless it Pinds that the right to arbitrate has been
waived by the moving party.

(v) The only issues that may be raised on & motion to compel arbitra-
tion are whether there exists an agreement to arbitrate, whethexr the
agreement has been breached, and vhether the moving party has waived
arbitration.

{c) An order for arbitration shall not be refused on the scle
ground that the claim in issue lacks substantive mit.

(4) When a civil action involves an issue alleged to be referable
to arbitration, & party may, within the time provided to answer following
the service on him of the pleading in which the issue is raised, move
that the court stay such asction. The court shall grant a stey if an
order compelling arbitration has been issued or a motion for such an

order has been made prior to the motion for a stay.

SEC. k., Section 1283 of said Code is amended to read:

1283. (a) An arbitrator selected jointly by the parties, or by the
court when the parties jointly are unable to do so, is a neutral-arbitrator.
An axbitrator selécted by a party, or the court, to represent a party on a

board of arbitrators is e perty-arbitrator. "Arbitrator,” as used in this
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title, refers both to neutral-srbitratore and party-arbitrators.

(b) If, in the agreement to arbitrate, provision be mede for a method
of naming or appointing an arbitrator, such method shall be followed. If no
method be provided therein, or if a method be provided end for any reascn
there is no srbitrator willing and sble to attend or fulfill his duties,
then, upon motion filed pursuant to Section 1l by either party to the
agreement, the court shall appoint an arbitrator who shall act under the
agreement with the same force and effect as if he hed been specifically
named therein. Unless otherwise provided in the agreement, the arbitration
shall be by a single arbitrator.

{c) When a court has been requested to appoint a neutral-arbitrator
the court shall nominate five persons from lists of qualified persons
supplied by any of the parties, by recognized governmental agencles, or
by privete impartial associations concerned with arbitration. The parties
shell within five days of receipt of such list from the cowrt jointly
select a single person by agreement or lot from such list, who shall serve
ats the ourt-appointed arbitrator. If the parties fail to select an
arbitrator within the Tive-day period, the court shsll eppoint the arbitrator

from its list.

SEC. 5. Section 128k of said Code is amended to resd:

128k, When there is more than ome arbitrator the powers of the
arbitrators mey be exercised by a majority of them unless otherwise provided
in the agreement, if reasonable notice of all proceedings has been given to

all srbitrators.
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SEC. 6. BSection 1285 of said Code is amended to read:
1285. (2) Unless otherwise provided by the agreement:

(1) 'The neutral-arbitrator shall appoint a time and place for the
hearing and unless otherwise mrtually agreed to by the parties he shall
cause notification to the parties to be served personally or by registered
meil not less than 10 deys before the hearing. Appearance at the hearing
waives such notice. The erbitrator may adjourn the hearing from time to
time as necessary, and, on request of & party and for good cause shown,or
upon his own motion may postpone the hearing to a time not later than the
date fixed by the agreement for making the award or, with the consent of
the parties, to a leter date.

{2) The parties are entitled to be heard, to present evidence and
to cross-~examine witnesses appearing at the hearing. Rules of evidence apd
rules of judicial procedure need not be observed so long as the hearing is
fairly conducted.

(3) A neutral-arbitrator may not obtain informetion, advice, or
other data, from outside the presence of the parties without disclosing
his intention to do sc to all parties to the arbitration and obtaining
their consent thereto, except that an arbitrator mey teke judiclel notice
of matters of which a court may take such notice.

(4) If an order directing erbitration has been made pursuant to
Section 3, the arbitrator may hear and determine the controversy upon the
evidence produced notwithstanding the failure of a party duly notified to
appear. |

{(5) Each party shall psy one-half of the arbitrator's total expenses

and fees, together with other expenses deemed necessary by the neutral-
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arbitrator not including counsel, witness fees, or other expenses incurred
by the perties in the conduct of the arbitration. Costs of motions to
confirm, vacate, medify or correct an award, and the proceedings pursuent
thereto, shall be awarded by the court pursuant to Section 1032 of this Code.
(p) A party has the right to be represented by an attorney at any
proceeding under this title, and & waiver of counsel pricr to the hearing
is ineffective.
{c) (1) A npeutrsl-arbitrator may administer oaths.

{2) The neutral-srbitrator shall issue subpoenss snd subpoenas
duces tecum at the reguest of any party, or upen his own determination, in
accordance with the provision of Section 1985 of this Code. The process
igsued shall extend to all parts of the State and shall be served in
accordance with the provisions of Sections 1987 and 1938 of the Code of
Civil Procedure,

{3) All witnesses appearing pursuant to subpoena shall receive
fees, mileage, and expenses in the same amount and under the same circum-
stances as prescribed by law for witnesses in civil actions in a Superior
Court. Fees, milesge end expenses shall be paid by the party st whose
request the witness is subpoenaed.

(k) On application of & party a neutral-arbitrator may issue
subpoenas for attendance at a deposition of & witness who cannot be sub-
peonaed to, or is unable to attend the hearing, for use as evidence but
not discovery. The deposition may be taken in the menner and upon the
terms designated by the neutrsl-arbitrator. The provisions of this Code
relating to depositions are, insofar as consistent herewith, applicable

to this subsection.
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(5) Discbedience to a subpoena, or a refusal to be sworn, or to
answer as = witnese, or to sBubscribe an affidavit or deposition when
required may be reported by the neutral-arbitrator to the Superior Court
in the county in which the attendance of the witness was required., BSuch
court thereupon has power, upon notice, to order the witness to perform
the amitted act, end any refusal or neglect to comply with such order

may be punished ss a contempt of such court.

SEC. 7. Section 1286 of said Code is emended to read:

1286. (a) The award shall be in writing and signed by the arbltrators
concurring therein. It shall include a determination of all the 1ssues
submitted to the arbitrator. The arbitrator shall deliver a copy to each
party personslly or by registered mail, or as vrovided in the agreement.

(v) An award shell be mede within the time fixed therefor by the
agreement, or, 1f not so fixed, within such time as the court orders on
motion of & party. The parties may extend the time in writing either
before or after the expiration thereof. A party waives the objection that
an award waes not made within the time requireé unless he notifies the
arbitrator of his cbjection in writing prior to the delivery of the award
to him.

{c) On application of a party made within 10 days after delivery
of the award to the applicant, the arbitrator may modify or correct the
sward upon the grounds set forth in paragraphs (1) and {3) of subsection (a)
of Section 10. Written notice of the application shall be given to all
other perties, stating that they must serve their objections thereto, if

any, within 10 daye from the service of such notice. No such modification
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or correction may be made more than 25 days after delivery of the award

to the applicant.

SEC. 8. Section 1287 of said Code is amended to read:

1287, At any time with 90 days after the award is delivered to a
party he may meke a motion to the court for an order confirming the award.
The court shall grant such an order unless a timely motion to vacate,
modify or correct the sward has been filed, If such motion has been filed,

the court shall procecd as provided in the next two sections.

SEC. 9. Section 1288 of seid Code is amended to resd:
1288 (a) Upon motion of a party the court shall vacate the award if
it finds:
the

(1) That/award was procured by corruption, freud or undue means;

(2) That the arbitrator was corrupt;

(3) That the arbitretor was guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing io hear
evidence pertinent and material to the controversy; or in engaging in other
similer misconduct contrary to the provisions of Section 6, which would
substantially prejudice the rights of the parties who made the moticn;

(4) That the arbitrator exceeded his powers, or so imperfectly
executed them thet a mutual, final and definite award, upon the subject
netter submitted, was not made.

(b) A motion filed under this section must be filed within 90 days
after the award is delivered to the party msking the motion, provided that

if the motion is predicated upon corruption, fraud, or undue means, it may



N

‘N

p—

be Filed within 90 days after such grounds are known or should have been
known.
{¢) Where an award is vacated:
(1)} The cowrt may in its discretion direct a rehearing before a
nev arbitrator if the vacation was on grounds set forth in Section 9 {a){1},
(2) or (3). A new arbitrator shell be appointed as provided in Section k.
(2) With the consent of the parties the court masy in its discretionm,
direct a rehearing before the arbltrator who made the award in & case where
the ground set forth in Section 9 {a)}{l4) was the ground for vacation.
{3) The time within which tbe agreement reguires the award to be
made is applicable to the rehearing and commences from the date of the order.
(d) If the motion to vacete the award is denied and no motion to

modify or correct the award is pending, the court shall confirm the award.

SEC. 10. Section 1289 of said Code is amended %o read:

1285. {(a) Upon motion of any party to the arbitration made within
30 dsys after delivery of a copy of the award to the moving party, the court
shall modify or correct the awerd:

{1} Where there was an evident miscalcwlation of figures, or an
evident mistake in the description of any person, thing or property,
referred to in the award;

(2) Where the arbitrator has awarded upon a matter not submitted
to him, and the award may be corrected without ai‘fecting the merits of
the decision upon the matters submitted;

(3} Where the award is imperfect in a matter of form, not affecting

the merits of the controversy.
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(v) If the motion is granted, the court shall modify and correct the
sward so as to effect its intent, and shall confirm the award as so modi-
fied and corrected. If the motion is denied, the court shall confirm the

awvard as made.

SEC., 11. Section 1290 of said Code is amended to read:
1290, (a) "Court” as used in this title shall meen the following
superior court:

{1) A motion for an order that the parties proceed to arbitration,
made pursuant to Section 3, or a motion for the appointment of an arbitrator,
made pursuant to Section L, shall be filed in the county wherein any party
resides or has a place of business or, where the agreement is to be per-
formed, or, if no party has a residence or place of business in this State,
and the place of performance is not specified in the agreement in any county
in this State.

(2) A motion for a stay of an action, made pursuant to Section 3,
shall be made to the court wherein the action is pending.

(3) Any motion made after the commencement of arbitration proceed-
ings shall be made in the county wherein the arbitration is being, or has
been, held.

(b) Written notice of the hearing of eany motion authorized by this
title shall be served upon the other parties to the arbitration agreement
or their attorneys 10 days prior to the date set for the hearing.

{¢} The party moving for an order confirming, vacating, modifying
or correcting an award shell attach to such motion a copy of each of the

following: the agreement to arbitrate, the name of the arbitrator, each

-9




written extension of the time, if any, within which to make the award, and
the award.

(d) Any motion filed under the suthority of this title shall be heard
in a2 sumary way in the manner provided by law for the making and hearing

of motions, exceprt as ctherwise herein expressly provided.

SEC. 12. Section 1291 of said Code is amended to read:

1291. Upon the granting of an order confirming, medifying or correct-
ing an award, judgment shall be entered in conformity therewith im the court
wherein said motion was filed. The judgment when rendered by the court shall

be docketed g if it were rendered in an action.

SEC. 13. Section 1293 of said Code is amended to read:

1293. An appeal may be taken fram an order denying & motion to compel
arbitration made under Section 3; an order confirming, modifying, correcting
or vecating an award; or from a judgment entered upon an award, as from an

order or judgment in an ection,

SEC. 14. Section 1204 is added to sald Code to read:

129k, The making of an agreement providing for arbitration to be had
within this State shall be deemed a consent of the parties theretc to the
jurisdiction of the court to enforce such agreement by the making of any
orders provided for in this title and by the entering of judgment on an
awerd made under the agreement. An agreement made in this State which does
not specify & place for the arbitration to be held shall be considered to

provide for arbitration within this State.
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Hotices shall be served on an out-of-state varty by personal service
on such party, by registered mail sent to the last known address of such

party, or in the manner provided in the agreement.
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